R

O oo -] [#2% un N w W] —

) N8 [y | ] b o] 28] o8] b p— — — — — ot St Ju— ot —
o0 ho | (=)} W N-N w RS ] = [we] O oo ~) N L%} -~ W 3] el <

FILED ENTERED
JAN 2 7 004 ] AN 2T B0
R i TR
y B Bopuy Clerk

UNITED STATES BANKRUPTCY COURT
CENTRAL DISTRICT OF CALIFORNIA

Case No. LA 03-10977 EC
Adversary No.: 03-01107 EC

Chapter 11

Inre

DPP ASSOCIATES - VISALIA, LLC.,
a California limited liability company,

Debtor. MEMORANDUM OF DECISION AFTER
TRIAL OF ADVERSARY PROCEEDING
DATE: January 26, 2004
. TIME: 1:00PM
WEINGART FOUNDATION, PLACE: Courtroom 1675
Plaintiff’/Counterdefendant,

V8.

DPP ASSOCIATES - VISALIA, LLC.,
a California limited liabilily company,

Defendant/Counterclaimant.
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FINDINGS OF FACT AND CONCLUSIONS OF LAW
These findings of fact and conclusions of law are rendered in this contested matter
pursuavt to Federal Rule of Civil Procedure 52, as incorporated by Federal Rules of Bankrupicy
Procedure 7052. Evidence was taken pursuant to Federal Rule of Civil Procedure 43(e), as
incorporated by Federal Rule of Bankruptcy Procedure 9017.

INTRODUCTION
In essence, this is a dispute between DPP Associates - Visalia, LLC (“debtor” or “DPP”),
as the developer of 2 commercial property located in Visalia, California, and Weingart
Foundation (“Weingart”), who agreed to loan DPP a certain sum of monies in exchange for the

right to purchase the property for a stated price. The main issue between the parties is whether
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the option period in which Weingart could have exercised its right to purchase the Visalia

property expired in 2002 or 2003.

FINDINGS OF FACT

The Court adopts the Admitted Facts from the Joint Pretrial Order entered on October 23,
2003. Therefore, the undisputed facts recited in Section A of the Pretrial Order are bereby
adopted as the Court’s findings of fact, which the Court will not recite herein since they are
already filed in the court records. As to disputed facts in the Pretrial Order, not all are matenial to
the issues to be decided. To the extent that the Court does not comment on any of them, their
resolution is deemed 4s unnecessary to a ruling on the relevant issues. Having read all the
exhibits in evidence, reviewed the trial notes, and listened to some of the testimony 2gain on the
tapes, the Court makes the following findings with regard to the disputed matters and facts
ascertained from the oral testimonies as well as the exhibits in evidence.

Taking into account the exhibits presented, the credibility of the witnesses, and the most
rational interpretaiion of the undisputed facts, it is clear that the transaction at issue was

essentially a staged purchase of the Visalia building that is the subject of this dispute. There was

a financing arrangement and an option agrecment, but the intent of both partics and the course of

dealing evidenced throughout was that Weingart would own the building at the agreed upon
option price at the end of the day. It was originally conternplated that the purchase would happen |
in mid-2002, but the renegotiated lease of the tenant, CIGNA, and the additional developments
related to the expansion of the building at the site caused the parties to subsequently transform
their understanding of the purchase period.

Examining the exhibits in chronological order and comparing them to the testimony of
what each party felt was happening at the time when the various emails and letters were written
and agreements signed, the Court has no doubt both from the provisions of the agreements and

the course of dealing among the parties that the transaction was intended to weave elements of a

-1-
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sale with a loan, and the two cannot be separated. The loan funding was nearly the purchase
price. The interest rate charged by Weingart was much lagher than the usual commercial rate for
such a loan, and it was higher than the rates contemplated by the two other lenders with whom
DPP had initial borrowing discussions. This reflected the parties’ understanding that this was not
simply a financing arrangement with 2 purchase option clause, but a true intent to make a
property sale. DPP was a developer and the financial arrangement with Weingart was its exit
plan afier the property had been fully developed. Weingart was not usually a lender, but decided
to funclion as one in this transaction as part of its goal to purchase the property. The financing

arrangement leading 1o a purchase was in the interest of both parties.

CONCLUSIONS OF LAW
Weingart, as the Plaintiff, concedes that it has the burden of proof by a preponderance of
evidence as to whether there is an cnforceable contract for a 2003 oplion expiration date. Pac.
Portland Cement Co. v. Food Mach, & Chem. Corp., 178 F.2d 541, 546 (9th Cir. 1949).

Weingart has met that burden in a number of ways.

The Advance Date

First, the Court determines that the Advance Date has not océurred. Although the
Advance Date is defined in the Amended and Restated Mortgage Loan Commitment and Option
Agreement (“Restated Loan Agreement,” Ex. 22), the partics subsequently redefined the
Advance Date by executing the Modification of Short Form of Option, Guaranty, Commitment,
and Undertaking Agreement (“Short Form Agreement,” Ex. 29). The Restated Loan Agreement
was intended to ¢ontrol the loan, and the Short Form Agrecment was designed to address the

purchase option. Since the Advance Date relates to tolling of the option exercise period, the
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Court finds that the Short Form Agrecment controls the definition of the Advance Date.

Section M-2(B) of the Shert Form Agreerﬁenf defines the Advance Date as “the date on
which the Building Two Tenant Improvement Advance or the Building Two Completion
Advance (each as defined in the Restated Loan Agresment) shall be funded by Lender to or for
the benefit of Bommower, whichever is later.” (Ex. 29 at 5.) Because the Advance Date is the later
of the two funding dates, it requires that both the Building Two Tenant Improvement Advance
(“TY Advance”) and the Building Two Completion Advance (“Completion Advance”) be funded
before the Advance Date can occur. Weingart disbursed neither the TI Advance nor the
Completion Advance. It follows that since Weingart did not fund the TI Advance or the
Completion Advance, thc Advance Date could not have occurred.

Nevertheless, DPP argues that “fimding” of the two Advances occurred when Weingart
reserved the two Advance amounts for DPP’s benefit. DPP, citing the American Heritage
Dictionary, argues that “fund” means “2 sum of money or other resources set aside for a specific
purposc” and that the Advances were funded when Weingart liquidated investments to make
monies available to fund the Advances. While DPP may be correct in the definition of “fund,” it
js incorrect in equating making sure monies are available for funding the Advances and the
actual funding of those Advances. Weingart’s actions in making sure that it had the monies
available to fund the Advances, when and if DPP satisfied the conditions required for funding, do
not constitute the funding of those Advances.

There was no evidence introduced that the final expansion advance had been set aside or
put in any escrow account. Weingart was required to provide the money only if the conditions of
the loan agreement were met. What accounts Weingart paid the money from is irrelevant. The
Short Form Agreement also dropped the segregated accounts language present in the earlier

Restated Loan Agreement, indicating further that this was no longer the arrangement.
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DPP claims that the Short Form Agreement merely defincs the Advance Date and docs
nothing to eliminate the other provisions of the Restated Loan Agresment. It then points to
Section 1.03 of the Restated Loan Agreement, which states in pertinent part that:

Subject to satisfaction of the Advance Conditions and the other terms and
conditions of this Restated Commitment, Lender shall advance all of (he
Expansion Advance to Borrower on the Advance Date. Notwithstanding
the foregoing, at Lender’s option, 2 portion of the proceeds of the
Expansion Advance may be held by Lender in one or more interest-bearing
reserves or cscrows for later dispersal to Bomower upon satisfaction of
additional conditions such as payment of the Tenant Improvement
Allowangce (as defined in the Lease) for the Expansion Addition following
completion of the tenant improvements. All such escrowed loan proceeds
shall be deemed funded as of the Advance Date.

(Ex. 22 at 2.) Tt argues that since “Lender shall advarnce all of the Expansion Advance to
Borrower on the Advance Date,” the Advance Date occurred when Weingart funded the
Expansion Advance on or about November 16, 2001. Moreover, the TI and Completion
Advances were, in cssence, held in “escrow” by Weingart. Thus, the Advances are “escrowed
loan proceeds” that arc “desmed funded as of the Advance Date” or the date on which the loan
proceeds were funded.

‘While the Short Form Agreement allows for a consistent reading of the rclated provisions
in the Restated Loan Agreement, it does not allow for the Advance Date to be defined as the date
on which the Expansion Advance was funded. Even if the Advances are properly considered
“escrowed loan procceds,” the Restated Loan Agreement must be read in conjunction with the
definition of Advance Date in the Short Form Agreement. Thus, the pertinent part of Section
1.03 of the Restated Loan A'greement would read “All such escrow;.d loan proceeds shall be
deemed funded as of the Advance Date, which is the date on which the TI Advance or the
Completion Advance (each as defined in the Restated Loan Agreement) shall be funded by
Lender to or for the benafit of Borrower, whichever is later.” Conscquently, when read in

conjunction with the definjtion of Advance Date, as set forth in and controlled by the Short Form
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Agreement, Section 1.03 of the Restated Loan Agreement does not support DPP’s contention that
the Advance Date has occurred because it is the date on which the Expansion loan proceeds were

funded.

¥acility Fee
John Morrow (“*Morrow”) testified that he believed the loan had funded and was being

held in reserve by Weingart and that was why DPP was paying a facility fee. However, a review
of the delinition of the Facility Fce in the Restated Loan and Security Agreement, dated Nov. 16,
2001 (Ex. 33 at 11) supports Weingart’s interpretation of the Advance Date. The Facility Fee
accrues on unfunded amounts of the advance and ceases to accrue upon, full funding of the
advance. The advance date concept contemplates that part of the expansion loan will be paid but
thal the Advance Date is not completed until all amounts are paid.

Contrary to DPP’s contention that this interpretation of the Advance Date causes the
option to be an unrcasonable restraint on alicnation in violation of California law, the ability of
Weingart to control the funding, and therefore, the Advance Date, is not an unrcasonable
restraint. As discussed below, the lending agreements provided for certain documents,
assurances and building construction items. Weingart had a right to ejther enforce the bargain
the parties struck or waive its rights. Ifit had added provisions not provided for in the contract or
had been objectively unreasonable, the restraint on alienation question would be valid. Given
that the Court finds Weingart’s insistence on certain preconditions is not unrcasonabie, this
argument against the Advance Date fails.

For these same reasons, the Advance Date does not violate the rule against perpetuities.
The Advance Datc could have ezsily occurred sooncr and was equally in the power of DPP to

control if it had satisfied the requisite preconditions as set forth in the agreements.
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Thus, the Advance Date has not yet occurred and the Option has not expired due to the

tolling of the Advance Date.

Mutual Mistake and Reformation

The next argument raised by Weingart is that there was a mutual mistake in the drafting
of the Restated Loan Agreement dated March 2, 2001 (Ex. 22) and subsequent references to the
option in later agrcements. The Court agrees with DPP that these agreements clearly prohibit
prior, contemporaneous ot fiture oral modifications of the contracts. Indeed, oral agreemcnté
outside of the documents are niot consistent with the experience and sophistication of the parties
involved here. But what is at issue here is not an oral modification but an alleged mistake in the
documents. A consideration of whether there is a mistake in the writing itself does not violate

the parol evidence mle. Cal. Civ. Code § 1856(e) (West 2003); Hess v. Ford Motor Co., 27 Cal.

4th 516, 524 (2002).
CIGNA Lease Factog
There is no dispuie that in the original negotiations, this issue of how to handle DPP’s
lease with CIGNA was significant to both partics because in then-existing lease, CIGNA had
both a purchase option and a profit participation right in the Visalia property. This was a very

significant factor because the lease on the property and the relationship with CIGNA were central

to the value of the property. Weingart wanted to be sure if it ruade the loan, it would niot lose its

qption becausc CIGNA exercised theirs.

While Morrow claimed that this componcnt was not really in play once it renegotiated a
lease with CIGNA to eliminate CIGNA’s purchase option, the testimonies of Morrow and Greg
Galletly (“Galletly”) were not convincing on this point. CIGNA’s profit participation affected

the parties’ understanding of the transaction as well as their intent in how the final purchase by

| Weingart should opcrate. CIGNA’s profit participation was originaily builf into the deal the
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partics struck. Weingart got a lower purchase price because DPP would pay a part of any sales
profits to CIGNA pursuant to the profit participation. Even though the payment remained DFP’s
responsibility, Weingart still had an interest in the issue so that it would not start out its
ownership of the building with a poor relationship with a very important tepant, or worse,
becomwing mvolved in litigation over the issue.

Whether this dynamic meant that the option exercise date would be delayed is less clear.
However, it is obvious to the Court that it was significant to DPP’s analysis of how profitable the
fransaction would be in the end for them.

Option Date

The understanding of when the parties intended to have the building purchased by
Weingart (whether through the exercise of the put or the call) makes it puzzling why the 2002
option exercise dates were not changed to 2003 from the point the Restated Loan Agreement was
signed. What appears to have happened is that the parties focused nearly exclusively on the
financing aspect of the transaction during the entire course of their dealings. The option

language was drafted in the original loan documents, and the understanding was in place that the

|| option period would not start until after the inancing was completed. In thc meantime, everyone

was working on the complexities of the expansion construction and financing, which were much
more immediate and contentious.

Both parties proceeded with a different focus on what parts of the transaction were
significant at any given time in a long course of dealing. It does not appear that anyone really
thought about the question of the option date or got their respective attorneys involved in this
issue afterthe original option arrangement was worked out until the Morrow-Wolfe phone call
discussing the option in June of 2002. The parties mutually seemed to operate as though they all

understood when the option would kick in, but did not focus on the details because it was

{l premature. Each of the busmessmen involved testificd that they left the exact details of the
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agreement documents to the atlorneys, and thé business people worried about the business
transaction. Conseqﬁenﬂy, there was a significant lack of clarity on this important detail, but

that does not clearly indicate a mutual misunderstanding.

Morrow’s memos to Verdugo Bank (Exs. 1106 and1169) do arguably evidence his belief
that the option expired in mid-2003. The problem with reading those memos as a clear
indication of his understanding is that Morrow essentially admitied that he was willing to shade
precise facts as necessary to induce the financing he sought. Thus, the memos could also be read
as consistent with the existing written option agreement.

Whether or not L.aurence Wolfe (“Wolfe”) believed the option language m the
agreements read 2003 is also unclear. While Wolfe’s memo to Fred Ali indicates a beliefina
2003 option date, many of bis activities in the first half of 2002 are also consistent with a
possible plan to exercise a purchase option in 2002, It may also be that Weingart’s
understanding of the Advance Date led it to be unconcerned about the 2002 expiration since they
did not plan to exercisc the option until all issues on the Building had becn worked out through
the financing process. In fact, Wolfe’s original memo to the Board of Directors refers to the
benefits of such an arrangement. (Ex. 2016).

All the individnals involved here were very sophisticated and knowledgeable individuals.
Morrow was mainly involved in negotiating the loan and had extensive and impressive
experience with large development projects and Jarge commercial loans, both as a loan officer
and as a developer. Wolfe had overseen Weingart’s investments for over 25 years and was
involved in th; investment oversight of over $100 million. Mark Knapp’s (“Knapp™) experience

was similarly impressive. He had an MBA. in Real Estate Finance and a lengthy career in

|| imvestment advising and large commercial real estate management. Both sides were well
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represented by highly qualified legal counsel. - Weingart sought out the Sidley & Austin team
because of their experience with corumercial real estate work and large institutional lenders.
John Wells was a former partner from Gibson & Dunn and was the only attorney for DPP

thronghout this transaction.

While it is certainly possible that a drafting mistake was made and none of these
individuals noticed that the option date should have read 2003 instead of 2002, the Court finds
that Weingart has not carried its burden of proof on this issue. The likelihood is small that this
many people with this level of experience and awareness of the significance of such 2 clause in a

contract would have missed this date through numerous drafis of the agreement. Secondly, some

I of the partics” actions are also consistent with a 2002 option exercise date. Both sides originally

intcnded to have all the preconditions and financing done by mud-2002. Wolfe stated that
Weingart would have preferred to have the option exercised carlier if possible because life would
be simpler if it could deal with the tenant dircetly and not have to use DPP as an intermediary on
every issue. It is cqually likely that there was some confusion or indecision over the question and
nio one went back to the agreements to check on the precise langnage until June 2002 when it
became apparent that the preconditions and financing had not proceeded as expected.
Regardless, the evidence presented is insufficient to persuade the Court by 2
preponderance of evidence that there has been 2 mutual mistake.
¢
Borrower’s Certificate
Whether the Advance Date occurred and whether there was a mutual mistake in the
carlier agreements became inconsequential once the parties decided to enter into the Second

Moedification to Short Form Amended and Restated Option Agreement (“Second Modification

-l Agreement,” Ex. 1201) and the Borrower’s Certificate (“Borrower’s Certificate,” Ex. 1205) .
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These agreelﬁeuts explicitly extend the option agreement to Scptemnber of 2003, (Bx. 1201 at 2;
Ex. 1205 at 5.) The parties both signed it, and they are bound by it.

The facts are undisputed that Momxow caf.lled Wolfe in June of 2002 to ask for a change to
the 2002 option expiration date. While Mozmvé testified that Wolfe said he would get back to
him, Wolfe testified that he agreed right away b?ecause that is what he thought the deal was.
Despite the conflicting testimony, the Court ﬁnds the credible testimony to be that there was an
oral agreement in that phone call to change the Eexpiration date, whether because of prior mistake
or confiision or because it was in the interest oféboth parties at that time to change the date.

The evidence indicates that Weingart d1d not mind taking longer to exercise its purchase,
because it appeared they needed longer to be deiﬁnite that DPP would follow through on the
outstanding issues related to the building. Oncci the final Expansion Advance monies were
funded, Weingart had very little leverage to rcqtiaire the preconditions to be met, and they would
be left in a position of exercising an option on aépropcrty that still had some significant
outstanding problems. The subsequent actions of the parties indicate that (hey both believed that
the phone conversation was an agreement to chz;nge the option expiration date to September of
2003. Weingart then relied on this agreement ancl did not exercise the option before September
30, 2002, even though its attorney had the dead].éi.nc calendared under the original agreement.

DPP and Weingart then both entered inttéa the additional written agreements confirming
the oral agreement effective Angust 5, 2002, bteieving that they would be fully carried out by

both sides. This was a last ditch effort to save an important transaction that had tun into

LT unexpected trouble.

Defenses raised hv DPP :

DPP raises a number of defenses to the éffecﬁveness of the Borrower’s Certificate, all

factually inierrelated. It is undisputed that DPP écarries the burden of proof by a preponderance of

_io-
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evidence as to each of these defenses. Gallardo v, DiCarlo, 203 F. Supp 1160, 1169 (C.D. Cal.
2002). The factual basis for most of DPP’s arguments against the controlling nature of the
Borrower’s Certificate is that it did meet the loanii;:reconditions, and that Weingart was
unreasonable in its approach to these preconditions.

The problem is that the very testimonies 6f DPP’s principals belie this argument. During
the testimony, Morrow had a lack of recollection ;on key issues once the Borrower’s Certificate
and the loan preconditions came into question. Furthermore, he appeared ot to be overly
concerned with the accuracy of his representations to lenders, testifying that financial statements
needed to be truthful but not other represeniations. In addition, Knapp’s insistence that he had
diligently met all preconditions was not borne out by either the contemporaneous
communications between the parties or the stringent provisions that were in the loan agreements.

For instance, Morrow’s assurances to Weingart that DPP was not involved in any
material litigation was one example of the failure of DPP to take seriously its commitnents
under the agreements. Morrow admits he “could have known” about the Lee & Associates
lawsuit at the time he signed the agreements, which provided that there were no material changes
with respect to the “no litigation” status of DPP. (See. e.g., Restated Loan and Sccurity
Agreement, EX. 33 at 18.) Moreover, Galletly made a unilateral decision that the Lee &
Associates litigation was noi material io Weingaft. Yet, the facts indicate that this litigation
potentially could have been somcthing any lende;:, including Weingart, would want to know
about. Weingart justifiably would wanted to independently cvaluate such a claim to see ifit
might adversely affect cither their financing arrangement or the exercise of their option. Thus,
Weingart’s concern about its concealment was understandable and justified.

In addition, the DPP partners also did not appear to be overly concemed about any change

in the ownership of DPP itself. Although Weingart sought loan guarantees from all the owners

 of DPP and it was the owners that Weingart was ;relyi_ng on for repayment of a multimillion

-11-
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dollar loan in case of default by DPP, none of‘the DPP partners thought a change in ownership
was material enough to notify Weingart.

Furthermore, Weingart’s concerns about the mechanic’s liens against the property were
also reasonable in light of the fact that these matters were routinely handled by DPP and
Weingart was not aware of any issues regarding the nonpayments to contractors during the injtial
financing phase. When Weingart became aware of the mechanics lien’s, it realized that DPP
might not have the reserves to pay off these various outstanding expenses without the final
advance from Weingart.

Likewise, Weingart's other concerns werc also not unreasonable. CIGNA notified
Weineart that DPP was not adequately addressing its concerns about possible roof damage. It
seems sensible to the Court that Weingart should certainly care about the conditions of the
property which it intends to purchase. Weingart was also reasonable in seeking assurances that
the insurance on the building was completely adequate and ini proper form. They understandably
carefully reviewed ihis insurance policy once they noticed that DPP had not paid attention in the
original policy to such key issues as the total square footage and whether the building was one
story or two stories. Weingart was reasonably relying on a report from a reputable insurance
broker in determining whether the insurance was adequate. (Ex. 1261.)

The property tax lien placed on the property by the Cily of Visalia also concerned
Weingart, and rightfully so. Momow claims in his testimony not to have been aware of it at the
time he signed the Borrower’s Certificate because Galletly did not advise hum ofit. As to this
and other issues, there were either poor systerns in place to communicate between the DPP
partners or a lack of concern for ensuring that loan conditions were fully met. Either way, DPP
did not make a sufficicnt effort to comply with all material terms of the borrowing agreements.
They seemed to think that many warranties and preconditions were just paperwork that should be

just left to the lawyers.

-12-
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While Weingart could have waived some of the terms of the agreement, they chose not to.
This was their right under the terms of the agreements. It is clear from both Knapp’s demeanor
during trial and the documentary evidence showing the statemsents he made in writing at the time
that he did not agree with Weingart’s insistence on certain preconditions. Although Weingart
had a right to enforce the loan condilions precedent under the agreements, they had an extra
Incentive to enforce them since they were purchasing the building, choosing to be more thorough

than perhaps some lenders that Knapp had dealt with previously.

Late Acceptance

DPP asserts that the Borrower’s Certificate is void because Weingart did not timely

cxecute the document. Whether a reasonable time has lapsed is a question of fact to be

determined by the court. Forbes v. Bd. of Missions of Methodist Episcopal Church, 17 Cal.2d
332,339 (1941). The Court is to consider all the sircumstances existing when the offer and the
attempted acceptauce are made. There is no rule or principle of law by the use of which a
decision can be reached deductively. Joseph M. Perillo, Corbin on Contracts § 2.16 (Rev. Ed.,
1993). Furthermore, “[a] reasonable time may be longer than the offeror intended, but it can
never be less. The primary, and perhaps the sole, purpose of limiting the power of accepiance to
a reasonable time, is the protection of the offeror against results that the offeror does not expect
or foresee. If those results are caused by the offeror’s own action, the law will compel the oficror
to abide by them for the protection of others; hence, an offeror may sometimes be bound by an
unexpected acceptance,” Id. at 206. Thus, a key factor here is the actions and behavior 6f DPP
and Weingart between the time DPP signed the Borrower’s Certificate and the time Weingart
signed the same. DPP has the burden of showing that the 6-month lepse is unrcasonable, and it

failed in carrying this burden of proof.

~13-
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In the reported cases, e.g. 8abo v, Fasano. 154 Cal App.3d 502 (1984} and Forbes v.

Board of Missions, 17 Cal.2d 332 (1941), usually one party has waived the lapse of time defense

by accepting the offer or performing acts as if there were a valid contract. Obviously, there is no
waiver here, but the fundamental question here is whether Weingart’s signature is necessary for
DPP to conclude that the Borrower’s Certificate was accepted. In other words, were DPP’s

words and deeds after execution of the Certificate consistent with the belief that the Certificate

- was valid and binding.

DPP consistently intended Weingart to exercise the option at the price originally agreed
to throughout the transaction. Morrow testified that there was no reason not to sell the Visalia
property at the price in the option agreement and they were niot trying to get a better price froro
Weingart. DPP appears to have only changed its intent once ii realized it would have to fimd a
Jarger shortfall in costs than planned, and that Weingart was requiring strict adhcrence to the
preconditions of the loan closing and was not willing to share the unexpected additional costs to
DPP

Weingart’s attorneys drafted the Borrower’s Certificate, and several drafis and emails
were exchanged between the attorneys for both sides before the final drafl was offered to DPP for
signature. The Borrower’s Certificate was a culmination of ongoing negotiations between two
sophisticated parties as well as written confirmation of the oral agreement between Morrow and
Wolfe on the option date. This is not a case where DPP unilaterally put out a signed offer of
terms and then Weingart made no response. First, Weingart’s counsel drafted the contract.
Second, counscl for both DPP and Weingart reviewed and made changes to several drafts of the
contract prior to execution. “Silence coupled with conduct or with expectations reasonably
engendered by a prior relationship can reasonably be understood by the offeror as an acceptance.”

Perillo, supra, § 318 at 406. Weingart’s actions are consistent with acceptance in this regard.

-14-
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DPP states that the “usual course of dealing” between the parties was that no action was
ever taken until the relevant documenis were signed by both parties. This may be true in terms of
when the funding occurred each time, but the pur;iose and intent of the Borrower’s Certificate
was simply to reconfirm the necessary acts to get the loan funded and for DPP to confirm that
they had met the conditions precedent. Based on the fact that the Janguage regarding the option
exercise period was not in the earlier drafts, the option agreement was added on here as an
afterthought because none of the parties believed the option would be exercised anyway until
after the financing was completed. Given DPP’s lack of diligence in resolving the disputes with
CIGNA and its failure to satisfy the preconditions, Weingart kept the Borrower’s Certificate
while awaiting the complction of the loan conditions as spelled out in the document. Weingart
had already evidenced their intent to abide by it because they continued seeking to close the loan
despite the many delays.

DPP claims it would never have signed the Borrower’s Certificate if it did not believe
Weingart was about to fund. The credible evidence is that Weingart always intended to fund and
was carefully preparing to fumd but that they never felt comfortable funding the final amounts
becanse DPP never met conditions precedent that were important to Weingart. In fact, it appcars
that Weingart would have finded even after the notice of default was filed if DPP had complied
with the conditions precedent to the loan. DPP has no cause to complain when the very cielay in
funding was cansed by its own lack of diligence in satisfying the conditions precedent to the loan.

Good Faith and Fair Dealing

The Court coneludes that Weingart was intending to honor its funding commitments
under the lending agreements, and that its insistence on certain conditions preccdent was
permitted under the lending agreement and objectively reasonable. As such, Weingart did not

violate the covenant of good faith and fair dealing.
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As late as September 19, 2002, Wolfewas still attempting to work out the insurance
requirements with Knapp. (See. ¢.g.. Ex. 1281.) The attomeys were also spending a Iot of time
getting final details in place. For example, a letter from Katheryn McCarthy, Wein gart’s counscl
at Sidley & Austin, to Chicago Title shows that Wemgarf was still progressing toward getting the
title insurancc and mechanics liens settled as late as October 4, 2002. (Ex. 2242.)

The loan and option transactions were indeed interconnected and the documents must be
read in their entirety, but there is nothing in the written agreements that causes the opiion
agreement to be invalid simply becausc Weingart delayed funding of the Expansion Advances
longer than the partics originally contemplated.

"The fact that the option exiension was not recorded until afier Wells had sent a request
not to record does not change this analysis. Weingart had signed and mailed the agreement
before Wells’ request was seut (see Ex. 1202) and the parties had both previously agreed to the
new dates.

DPP next contends that Weingart repudiated the Borrower’s Certificate before they
signed it. Rather than as acts of repudiation, the Court sees Weingart’s words and deeds as
consistent with the existence of un extension of lhc option period. Weingart persistently pursued
DPP t:c' FAulfill its obligations under the agreement and to make the necessary repairs to the
property or to supply the needed documentation before Weingart would exercise its option.
During the sumrmer and early fall of 2002, both parties diligently worked towards saﬁsf)a'ng the
conditions 1o release the finding, and those actions arc inconsislent.with the DPP’s position that
Weingart repudiated the agreement. If it were so, Weingart would have had no incentive to
constantly urge DPP to satisfy the loan conditions. Weingart was within its rights under the loan

agreement to take the very actions that DPP aﬂcgéd as a repudiation.
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Similarly, the Notice of Defanlt also cammot be scen as a repudiation. If the Court accepts
DPP’s assertion, then every lender with an option to purchase would have no recourse if the
borrower fails to make the requisite payments.

Weingart was precisely carrying out the terms of the Borrower’s Certificate - trymg to
carefully make sure each of the preconditions to funding the advance were satisfied. Weingart’s
demands are well within its contractual rights, and not objectively unreasonable given that this
was Weingart’s last opportunity to ensure that its $20 million investment was sound and not
riddled with 2 lack of title insurance, unexpected mechanic’s liens or a leaking roof, Looking at
the Final Borrower’s Certificate as in integrated whole leaves the Court to conclude that DPP and
Weingart both understood the option period was changed to 2003 in the Certificate, and they
assented 1o such a change.

DPP cites to Pac. Coast Eng’g Co. v. Memtt-Chapman & Scott Corp., 411 F.2d 889, 896
(9th Cir. 1968), as support for its assertion that Weingart’s alleped wnwarranted conditions on
DPP established repudiation by Weingart is readily distinguishable. Unlike Pac. Coast Eng’s,
the conditions which Weingart demanded of DPP were conditions precedent expressly stated in
the loan agreement, not new unexpected demands. The fact that Knapp found Weingart’s

demands unrecasonable did not make the demands themselves unwarranted.

Statnte of Frauds
Finding that the Borrower’s Certificate is validly executed, enforceable and controlling,

the statute of frands defense by DPP is without merit. “The law has long been establisbed that

the Statute of Frauds has no application to an executed agreement.” Bonaccorso v. Kaplan, 218

Cal App.2d 63, 72-73 (1963).
The statute of frauds is designed to prevent fraud by requiring certain agreements to be in

writing. Tn this case, there is a detailed, executed writing; resulting from negotiations between

| counsel for both parties, and therefore, the statute of frands is inapplicable.
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CONCLUSION

In sum, the Court detcrmines that the option period date between Weingart and DPP for
the purchase of the Visalia property began on June 1, 2003, as statcd in the Borrower’s
Certificate that was executed by both parties. Furthermore, the Advance Date has not yet
occurred for the reasons stated herein.

Weingart, as the prevailing party, will be allowed to recover attorney’s fees and costs as
provided for in the agresments. The amount of attorney’s fees and costs are to be determined at a
separate hearing on motion for attorney’s fees.

An appropriale order will issue.

DATED: January 27, 2004

Nuwd 7L

MAUREEN Tzﬂ
United States B picy Judge
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